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Argument

I. The District Court’s Reading of ATDS Violates the Cardinal
Principle of Statutory Interpretation

The Telephone Consumer Protection Act (TCPA) defines

“automatic telephone dialing system” (ATDS) as “equipment which has

the capacity – (A) to store or produce telephone numbers to be called,

using a random or sequential number generator; and (B) to dial such

numbers.” 47 U.S.C. § 227(a)(1) (emphasis added). Marks v. Crunch

San Diego LLC, 904 F.3d 1041 (9th Cir. 2018) is, currently, the only

federal appellate decision to do a textual analysis of the operative

language.1 Marks holds that the phrase “using a random or sequential

number generator” does not modify the word “store,” and, accordingly,

list-based autodialers qualify as ATDSs because they automatically dial

1 AT&T relies on Dominguez v. Yahoo, Inc., 629 Fed. Appx. 369 (3rd Cir.
2015) (Dominguez I), but that decision does not engage in any textual
analysis and instead bases its interpretation on the now defunct 2015
FCC Order. Id. at 372.  Even then it admitted it could not reconcile how
“…a number can be stored (as opposed to produced) using a ‘random or
sequential number generator.’” Id. at 372 n.1.  The failure to be able to
reconcile “store” illustrates the fundamental flaw with the opinion.
When Dominguez returned to the Third Circuit, the court again did no
textual analysis and simply assumed its prior decision was still good
law, even though the FCC order on which it was based had since been
vacated. Dominguez v. Yahoo, Inc., 894 F.3d 116, 119 (3rd Cir. 2018)
(Dominguez II).
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stored telephone numbers. Id. at 1053. Marks’s holding is in accord

with the Fourth Circuit’s recent opinion in Krakauer v. Dish Network,

L.L.C., 925 F.3d 643, 663 (4th Cir. 2019) interpreting the TCPA to

vindicate the public interest by advancing the purpose, text, and

structure of the TCPA.  The First Circuit also recently held that the

TCPA must be construed “broadly in favor of consumers.” Breda v.

Cellco P’ship, 2019 U.S. App. LEXIS 24148, *15 (1st Cir. 2019).

The district court’s reading construes ATDS narrowly to

categorically exclude list-based autodialers.  This reading is

impermissible because it always requires the production of telephone

numbers with a random or sequential number generator, and therefore

gives no effect whatsoever to the words “store or[.]” Brief at pp. 21-24;

see also Bailey v. United States, 516 U.S. 137, 146 (1995) (“We assume

that Congress used two terms because it intended each term to have a

particular, nonsuperfluous meaning”).

Echoing the district court below, AT&T contends “store” is not

superfluous because it ensures coverage of systems that “us[e] a random

or sequential number generator to generate numbers,” but “d[o] not dial

them immediately, [and] instead store[] them for later automatic
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dialing.” Resp. at p. 19.  However, “store” is superfluous on the face of

this hypothetical – it does no work whatsoever because the hypothetical

system already qualifies as an ATDS, given that it (A) produces

numbers using a random or sequential number generator and (B)

automatically dials those numbers. See Gonzalez v. Hosopo Corp., 371

F. Supp. 3d 26, 34 (D. Mass. 2019) (reaching the same conclusion).

AT&T asks the court to disregard the superfluity because “the

canon against surplusage is not an absolute rule.” Resp. at p. 19,

quoting Marx v. General Revenue Corp., 568 U.S. 371, 385 (2013).

While the rule might not be “absolute,” it is awfully close.  The Supreme

Court has repeatedly held that “[w]e must give effect to every word of a

statute wherever possible.” Ransom v. FIA Card Servs., 562 U.S. 61, 70

(2011), quoting Leocal v. Ashcroft, 543 U.S. 1, 12 (2004).  This is the

“cardinal principle of statutory construction” (Williams v. Taylor, 529

U.S. 362, 404 (2000)), which has guided courts for hundreds of years.

See Market Co. v. Hoffman, 101 U.S. 112, 115 (1879) (“As early as in

Bacon's Abridgment, sect. 2, it was said that 'a statute ought, upon the

whole, to be so construed that, if it can be prevented, no clause,

sentence, or word shall be superfluous, void, or insignificant.’  This rule
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has been repeated innumerable times.”)

Although the rule “is sometimes offset by the canon that permits a

court to reject words as surplusage if inadvertently inserted or if

repugnant to the rest of the statute,” (Chickasaw Nation v. United

States, 534 U.S. 84, 94 (2001)), the words “store or” do not qualify.  They

advance the legislative purpose by ensuring regulation of list-based

autodialers, which are ubiquitous today, and were commonly used when

Congress enacted the TCPA. S. 1462, The Automated Telephone

Consumer Protection Act of 1991: Hearing before the Subcomm. On

Commc’ns, S. Hrg. 102-960, 16 (July 24, 1991) (“between 30 to 40

percent of the national telemarketing firms are using them this year.”)

(Stmt. Of Robert S. Bulmash).  And contrary to the contentions of

Amicus Curiae ACA International, telemarketers routinely use list-

based autodialers to engage in targeted advertising campaigns (e.g.,

seniors, homeowners, etc.) to “lists which are [] bought or sold without

restriction.” See Bills to Amend the Communications Act of 1934:

Hearing before the Subcomm. On Telecommc’ns and Fin. Of the House

Comm. On Energy and Commerce, 102 Cong. 9, 2 (1991) (statement of

Rep. Markey).
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Reading “store” as unmodified by the clause “using a random or

sequential number generator” is the only way to give the word operative

effect.  Neither AT&T nor its Amici have demonstrated otherwise.  The

Court should reverse the district court’s judgment for this reason alone.

See Duncan v. Walker, 533 U.S. 167, 174 (2001) (reversing judgment

because, “under respondent's rendition of § 2244(d)(2), Congress'

inclusion of the word ‘State’ has no operative effect on the scope of the

provision.”); Disabled in Action v. SEPTA, 539 F.3d 199, 211 (3rd Cir.

2008) (“Faced with a choice between SEPTA's interpretation, which

essentially renders the phrase surplusage, and DIA's interpretation,

which gives it substantial effect, we choose the latter.”)

The Chamber of Commerce contends the canon cannot assist here

because Marks’s interpretation creates its own superfluity problem in

that it “leaves nothing for the ‘produce’ prong to do.” Chamber Brief at

p. 18.  Specifically, it contends, “every piece of equipment that qualifies

under the ‘produce’ prong would also qualify under the ‘store’ prong”

because “it is hard to imagine a device that has the capacity to ‘produce’

telephone numbers and to ‘dial’ them, but not to ‘store’ them[.]” Id. at pp

9-10.  Yet, even if this were true, the opposite does not follow.   Not
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every system capable of storing numbers can also produce them.  Thus,

“produce” is not superfluous and has application beyond the scope of the

“store” prong.

II. Grammar Rules Cannot Save the District Court’s Flawed
Interpretation

Unable to give “store” operative effect, AT&T argues its

interpretation must nevertheless be correct because it comports with

rules of grammar and punctuation.  The Supreme Court, however, has

found these rules cannot trump the canon against surplusage. Lockhart

v. United States, 136 S. Ct. 958, 965-66 (2016) (“it is clear that applying

the [series qualifier rule] would risk running headlong into the rule

against superfluity by transforming a list of separate predicates into a

set of synonyms describing the same predicate.”)  As such, the canon

against surplusage controls.

Moreover, grammar and punctuation must give way to context

and the general purpose of the statute. Costello v. Immigration &

Naturalization Service, 376 U.S. 120, 133, n.1 (1964) (“This Court has

repeatedly stressed the principle that in construing statutes ‘the

general purpose is a more important aid to the meaning than any rule

which grammar or formal logic may lay down.’”), quoting United States
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v. Whitridge, 197 U.S. 135, 143 (1905); U.S. Nat’l Bank of Or. v. Indep.

Ins. Agents of Am., Inc., 508 U.S. 439, 462 (1993) (“evidence from the

Act’s punctuation” are “too weak to trump” other contextual indicators

of meaning.)  Indeed, courts “should ‘disregard the punctuation, or

repunctuate, if need be, to render the true meaning of the statute.’”

Ibid., quoting Hammock v. Loan & Trust Co., 105 U.S. 77, 84-85 (1882).

With these principles in mind, AT&T’s arguments fail.  First, it

argues that because the modifier “using a random or sequential number

generator” follows “telephone numbers to be called,” which is itself the

object of both ‘store’ and ‘produce,’ the phrase must modify both verbs.

Resp. at pp. 7, 16-17; see also Chamber Brief at p. 8 (“as a rule . . . a

postpositive modifier that follows the direct object of conjoined verbs

modifies both of those verbs, not just the second of them.”)

There is no such rule, however, and it is easy to see why.  For

instance, if a chef tells her prep-cook to “boil or dice the potatoes[,]

using a knife,” the cook knows he is not supposed to use a knife to boil

the potatoes.  Similarly, a residential contractor giving her employee

the choice to “wallpaper or paint the wall[,] using the eggshell white”

does not expect him to paint the wallpaper if he chooses the former.  As
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these examples show, whether a postpositive modifier acts on all of the

verbs preceding it will depend almost entirely on their meaning and

context.

That is why the so-called “series qualifier” canon advanced here

only applies, even on its face, “when there is a straightforward, parallel

construction that involves all nouns or verbs in a series.” Antonin Scalia

& Bryan A. Garner, Reading Law 147 (2012) (emphasis added).  Just as

there is no straightforward way to boil a potato with a knife or

wallpaper a wall with a can of paint, there is no straightforward way to

store telephone numbers using a random or sequential number

generator, as storage and generation are entirely distinct functions. See

Gonzalez, 371 F. Supp.3d at 34 (“it is unclear how an ATDS—or indeed

anything—could ‘store’ numbers ‘using’ a number generator.”).

Accordingly, the “series qualifier” canon does not apply here, even on its

face.

Moreover, as the Chamber’s own authority recognizes: “[p]erhaps

more than most of the other canons, this one is highly sensitive to

context.”  Scalia & Garner, Reading Law 150.  Thus, “whether a

modifier is applicable as much to the first as to the last words in a list
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[is a] fundamentally contextual question[.]” Lockhart, 136 S. Ct. at 965.

In this case, the context does not support application of the series

qualifier canon.  Not only does it make no sense to store numbers using

a random or sequential number generator, such a qualification would

render the word store superfluous (supra § I), and conflict with the

other contextual evidence that congress intended to regulate list-based

autodialers (supra § III).

Equally unconvincing is AT&T’s insistence that “the placement of

the comma answers how to interpret the key text[.]” Resp. at p. 12.

AT&T contends “[t]he Supreme Court has explained that, when

interpreting modifiers set off by commas, “the most natural way to view

the modifier is as applying to the entire preceding clause.” Cyan, Inc. v.

Beaver Cnty. Emps. Ret. Fund, 138 S. Ct. 1061, 1077 (2018).”  Resp. at

p. 16.  However, that case says nothing whatsoever about the

significance of a comma; it merely adopted the most natural reading of

the language at issue in that case.2

2 Cyan, Inc. is also inapposite because it was not considering whether a
modifier applied to each discrete item in a series, but instead how it
applied to a clause referring only “to a single thing (a type of class
action)” - i.e., “Any covered class action brought in any State court
involving a covered security[.]” Cyan, Inc., 138 S. Ct. at 1067, 1077.
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What the Supreme Court has held is that courts should “not

attach significance” to commas at the end of a series because “leading

grammarians” were “divided” as to their effect. United States v. Bass,

404 U.S. 336, 340 n. 6 (1971).  A focus on punctuation thus “runs the

risk of distorting a statute’s true meaning.” U.S. Nat’l Bank, 508 U.S. at

454; id. at 455 (“[N]o more than isolated words or sentences is

punctuation alone a reliable guide for discovery of a statute’s

meaning.”)

To be sure, a comma before a modifier can be completely inert, and

obviously so.  It makes no difference whether the instruction is “boil or

dice the potatoes using a knife” or “boil or dice the potatoes, using a

knife.”  Either way, “using a knife” clearly does not modify “boil.”  And

the comma at issue here is equally unhelpful in interpreting the

statutory text.

III. AT&T Fails to Rebut the Contextual Evidence of
Congressional Intent

The district court erred by rejecting the contextual evidence in the

surrounding statutory text and legislative history of Congress’s intent

to regulate list-based autodialers.

a) The Exceptions to Liability Prove the Rule
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First, the exceptions to liability prove the rule. Brief at pp. 25-27.

It would make no sense for Congress to create the prior express consent

and government debt collection exceptions if Congress did not intend to

regulate list-based autodialers, since the only way to ensure compliance

is to use a list. Marks, 904 F.3d at 1052.

AT&T claims t Marks is misguided because “it is possible to

imagine a device that has both the capacity to generate numbers

randomly or sequentially and can be programmed to avoid dialing

certain numbers, including numbers that belong to customers who have

not consented to receive calls from a particular marketer.” Resp. at p.

23, quoting Pinkus v. Sirius XM Radio, Inc., 319 F. Supp. 3d 927, 939

(N.D. Ill. 2018). The irony of this argument is of course that AT&T is

describing a list-based autodialer. If you are limiting your calls to only a

specific set of numbers, you are using a “curated list,” regardless of

whether you create that list by adding or by excluding numbers. Marks,

904 F.3d at 1051, n.7.  If your goal is to refrain from calling “numbers

that belong to customers who have not consented to receive calls from a

particular marketer,” then you need to exclude every phone number in

existence other than those belonging to consenting customers.  So, why
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on earth would anybody create such a system instead of using that list

to begin with?  It is telling that AT&T, one of the most sophisticated

communication companies in the world, cannot provide a real world

example of this imaginary system.

AT&T argues these defenses still have effect because “the TCPA

only requires that a machine have the capacity to generate numbers

randomly or sequentially,” and thus would be available for equipment

that “can toggle back and forth between random dialing and list-based

dialing by flipping a switch.”  Resp. at p. 23.  In other words, the

defense can only be used when the capacity to generate random or

sequential numbers lies dormant.  It can only be used by callers who

could have generated random or sequential numbers, but chose not to

and instead dialed from a list.  AT&T asks this court to believe

Congress was concerned only with what autodialers could do, not what

they actually do.  This asks too much.

b) Congress Ratified Regulation of List-Based Dialers

Second, Congress ratified the regulation of list-based dialers when

it added the government debt collector exemption. Brief at pp. 27-31.

AT&T argues no ratification occurred because “the amendment at issue
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did not address the definition of an autodialer, but instead added a

single new statutory exemption.” Resp. at p. 28.  This cuts too thin.

Congress did not amend some unrelated provision of the TCPA; it

amended the core provision regulating the use of ATDSs (§ 227(b)) by

adding an exception to liability. Thus, Alexander v. Sandoval, 532 U.S.

275, 292 (2001), in which Congress “made only isolated amendments”

that had nothing to do with the operative language, is inapposite. Ibid.

(“it is impossible to understand what this [amendment] has to do with”

the language at issue).

On the other hand, Tex. Dep’t of Hous & Cmty. Affairs v. Inclusive

Cmtys Project, Inc., 135 S. Ct. 2507 (2015), where Congress amended

the statute to create an exemption to liability, is directly on point.

AT&T attempts to distinguish the case for the sole reason that “in that

case, unlike here, the law was in fact settled when Congress acted.”

Resp. at p. 29.

The evidence AT&T provides for the law being unsettled, however,

is unpersuasive.  At the time of amendment, the statute’s application to

list-based autodialers had been well established for over twelve years.

See In re Rules & Regulations Implementing the TCPA, 18 FCC Rcd.
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14014, ¶ 12 (July 3, 2003) (2003 Order).  The Courts of Appeals had

repeatedly confirmed the FCC’s interpretation of the statute. See Soppet

v. Enhanced Recovery Co., LLC, 679 F.3d 637, 638-39 (7th Cir. 2012);

Mais v. Gulf Coast Collection Bureau, Inc., 768 F.3d 110, 114 (11th Cir.

2014); Meyer v. Portfolio Recovery Assocs., LLC, 707 F.3d 1036, 1043

(9th Cir. 2012).  AT&T cites only to (1) “industry magazines,” (2) a

petition for review of the 2015 Order pending in ACA Int'l v. FCC, 885

F.3d 687, 703 (D.C. Cir. 2018); and (3) decisions (in 2016!) ordering a

stay pending ACA Int’l.  In other words, AT&T’s argument seems to rest

on commentary and the possibility that ACA Int’l would reject the

prevailing interpretation of the statute.  AT&T cites no authority for the

proposition that these facts defeat a consistent administrative and

judicial construction.  The Court should therefore follow Tex. Dep’t of

Hous., 135 S. Ct. 2507.

c)  AT&T Fails to Distinguish the Legislative History

Next, AT&T contends Congressional concerns about list-based

dialing in the legislative history (Brief at 31-35) are not persuasive

because Congress did not also prohibit ATDS calls to residential

telephone landlines.  Yet “Congressional inaction lacks persuasive
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significance in most circumstances.” Star Athletica, L.L.C. v. Varsity

Brands, Inc., 137 S. Ct. 1002, 1015 (2017) (citation omitted).  Moreover,

it makes perfect sense for Congress to restrict autodialer calls to cell

phones, but not residential lines, because Congress was well aware

autodialers often failed to disconnect within a reasonable time, which

added costs for cell phones but not residential lines. See Telemarketing

Practices: Hearing Before the Subcomm. On Telecommc’ns & Fin., 101st

Cong., 17 (1989) (“These things don’t automatically disconnect. They

don’t pay attention.”) (statement of Rep. Frank); Automated Telephone

Consumer Protection Act, 102 S. Rpt. 178 (October 8, 1991) (“A machine

…. Does not hear the called party hang up the phone. The machine

must await a disconnect signal transmitted by the telephone network.

The testimony of the FCC indicates that it can take up to 32 seconds for

the telephone network to generate this signal so that the machine

knows to disconnect its end of the line.”)

Thus, for cellular telephone subscribers, who were “charged for

receiving unsolicited calls from automatic dialer systems” (H.R. Rep.

No. 102-317, at 24 (1991)), “an automated call to a cell phone adds

expense to annoyance.” Soppet, 679 F.3d at 638.
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Finally, AT&T’s own citations to the legislative history, in which

Congress expressed concerns about the dialing of random and

sequential telephone numbers, only go so far.  Gadelhak does not

dispute Congress intended to regulate dialers that generated arbitrary

phone numbers.  It does not follow, however, that Congress intend to

regulate only those dialers.  That Congress ultimately enacted a statute

governing systems that either “store or produce” telephone numbers

shows that Congress covered both systems.

IV. The District Court’s Interpretation Allows for Trivial
Circumvention of the Statute

As Gadelhak explained in his brief, the mere use of a stored “list”

does not prevent the dialing of random, or indeed completely arbitrary

telephone numbers, and is therefore a pointless way to divide regulated

and unregulated autodialers. Brief at 53-56 (describing systems

programmed to dial from a list of every number with a 312 are code, or

from a list of numbers belonging to Google users).  AT&T contends the

court need not worry because these systems would still be prohibited by

the statute, but that is flat wrong.

AT&T contends the system programmed to dial from a list of

numbers assigned to given area codes would qualify as “sequential”
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number generation, but that would not matter under the district court’s

holding here, because the system does not itself generate those

sequential numbers; it dials them from a list.

As to the list of Google users, AT&T contends the TCPA’s do-not-

call (DNC) provisions would protect anyone on the DNC registry from

receiving telemarketing calls dialed from that list. Resp. at p. 31, citing

47 U.S.C. § 227(c).  Yet given that the DNC registry only pertains to

telemarketing calls, surveys, political messages, and debt collection

calls and texts would be entirely unregulated, to say nothing about

people who aren’t on the DNC registry to begin with.  Congress was

concerned with all such calls, not just telemarketing, and that is why

the provision at issue in this case, 47 U.S.C. § 227(b)(1)(A), says nothing

about telemarketing. P. L. 102-243, § 2, 105 Stat. 2394, § 13 (“the

evidence presented to the Congress indicates that automated or

prerecorded calls are a nuisance and an invasion of privacy, regardless

of the type of call”) (emphasis added).

This is also why the FCC was clear in its 2003 Order that

removing equipment “from the definition of [ATDS] simply because it

relies on a given set of numbers would lead to an unintended result.”
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2003 Order, 18 FCC Rcd. at ¶ 133.  The unintended result is a toothless

TCPA.

V. Marks Does Not Turn  Ordinary Smartphones into ATDSs

Although the district court never held as much, AT&T argues

Marks’s interpretation would impermissibly cover ordinary

smartphones. Resp. at p. 21.

Not so.  Ordinary smartphones are not ATDSs because they do not

automatically dial stored telephone numbers; they require a human

user to place the calls.  “[B]y referring to the relevant device as an

‘automatic telephone dialing system,’ Congress made clear that it was

targeting equipment that could engage in automatic dialing[.]” Marks,

904 F. 3d at 1052; see also ACA Int'l, 885 F.3d at 703.

The Chamber attempts to save AT&T’s smartphone argument by

alleging iPhones come “equipped with a feature called ‘Do Not Disturb’”

whereby “[a]n iPhone user who wishes not to be disturbed may instruct

her phone to send automated responses” to incoming phone calls.

Chamber Brief at p. 12.  Of course, this software is not at issue here,

but even accepting the Chamber’s description as fact, the software

would not turn the iPhone into an ATDS. First, these auto-responses
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don’t autodial telephone numbers stored in a list “to be called.” 47

U.S.C. 227(a)(1)(A).  Instead, they simply respond to an incoming

message, presumably without ever storing the number at all. Second,

the plain language of the definition requires the system have the

capacity to autodial multiple stored numbers in succession, a far cry

from one-off auto responses. Id. (to “dial such numbers” [plural]).  Thus,

Gadelhak is not advancing an interpretation of the statute that applies

to ordinary smartphones.

Nor does the fact that smartphone users can modify their

smartphones through “app downloads and software additions” mean

that all smartphones are therefore categorically ATDS, especially when

no such modifications are made.  Indeed, ACA Int’l rejected this very

notion when it vacated the FCC’s 2015 Order.  As ACA saw it, the

problem was not that some smartphones could be ATDSs when used as

such, but instead that an extremely broad reading of “capacity” would

render all smartphones ATDSs even if they weren’t used to autodial.

ACA, 885 F.3d at 700.  Gadelhak advances no such theory here.

Even AT&T’s ATDS interpretation is subject to the same

argument.  There are numerous “random number generator”
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applications for smartphones, available for download in the iPhone app

store, which could be used to generate telephone numbers for dialing.3

Thus, a requirement for random or sequential number generation does

not resolve the imaginary threat of the plaintiffs’ bar seeking to “subject

hundreds of millions of ordinary Americans to $500-a-call liability for

the sin of using one smartphone to call or text another.” Chamber Brief

at p. 12.

VI. The FCC’s 2003, 2008, and 2012 Orders are Authoritative

AT&T contends the FCC’s 2003, 2008, and 2012 Orders, which

hold list-based dialers are covered by the ATDS definition even if they

don’t generate random or sequential telephone numbers, are “not

entitled to any deference.” Resp. at p. 32.4  This is wrong.

3 See https://apps.apple.com/us/app/fast-random-number-
generator/id403036889
4 To cast doubt on the 2003, 2008, and 2012 orders, AT&T contends the
FCC originally agreed with AT&T, but the 1992 and 1995 orders to
which it cites are not on point.  Rather than address list-based dialing,
the relevant portions of the 1992 order concern (1) whether
identification requirements for prerecorded phone calls (see 47 USC §
227(d)(3)(A)) apply to prerecorded calls made by debt collectors (In re
Rules and Regulations Implementing the TCPA, 7 FCC Rcd 8752, 8773
(1992)); and (2) whether the FCC should create an exemption from the
prerecorded call rules for services that forward prerecorded voice
messages. Id. at 8776.  Similarly, the relevant portions of the 1995
Order again concern only whether prerecorded calls placed by debt
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First, AT&T argues “the D.C. Circuit’s decision to set aside the

2015 Order necessarily invalidated the prior FCC orders as well.” Resp.

at p. 36.  In other words, invalidation of these orders is implied.  This is

a tall order. ACA Int’l never held that the Marks interpretation was

wrong, and indeed the court carefully explained it was not reaching the

interpretive question. ACA Int’l, 885 F.3d at 703.  Instead, it found the

2015 Order invalid because it was inconsistent on the issue. Ibid. (“It

might be permissible for the Commission to adopt either interpretation.

But the Commission cannot, consistent with reasoned decision making,

espouse both competing interpretations in the same order.”)

Recognizing ACA Intl’s holding is based on this inconsistency,

AT&T has no choice but to argue the court also found the prior orders to

be inconsistent, but the opinion simply does not support that assertion.

The court never identifies a single statement from the prior orders as

being unclear or otherwise improper in any way.  To the contrary, it

held that “while the 2015 ruling indicates in certain places that a device

must be able to generate and dial random or sequential numbers,” the

collectors have to comply with the TCPA’s identification requirement for
prerecorded calls. In Re Rules and Regulations Implementing the TCPA,
10 FCC Rcd 12391, 12400-401 (1995), citing 47 U.S.C. § 227(d)(3)(A).
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2003 Order, on the other hand, “made clear that [list-based dialers

lacking that capacity] sill satisfy the statutory definition of ATDS.” Id.

at 702.  There is nothing in the FCC’s prior orders that contradicts that

interpretation, and accordingly, ACA Int’l could not and did not find

those orders to be inconsistent. See Duran v. v. La Boom Disco, Inc., 369

F. Supp. 3d 476, 489 (E.D. N.Y. 2019) (“Only the 2015 Order contained

a contradiction.”)

Similarly, ACA Int’l had no problem with a rule requiring the

capacity to “dial numbers without human intervention.”  As the court

held, “[t]hat makes sense given that ‘auto’ in autodialer—or,

equivalently, ‘automatic’ in ‘automatic telephone dialing system,’ 47

U.S.C. § 227(a)(1)—would seem to envision non-manual dialing of

telephone numbers.” ACA Int’l, 885 F.3d at 703.  What the court did

have a problem with was the FCC’s statement in the 2015 Order that “a

device might still qualify as an autodialer even if it cannot dial numbers

without human intervention.” Id.  The FCC’s prior orders do not have

this defect and accordingly ACA Int’l cannot be read to impliedly

invalidate them.

AT&T charges Gadelhak with asking this Court to “disregard”
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ACA Intl’s “clear language . . . indicating it had jurisdiction to review

the earlier orders.” Resp. at p. 40.  Yet Gadelhak is not asking the Court

to disregard anything, but instead to look at what the opinion actually

says – i.e., in response to the argument that “the Court lacks

jurisdiction . . . over the Commission’s statements summarizing its past

disposition,” the Court holds that “the ruling [singular]” is reviewable.

ACA Int’l, 885 F.3d at 701; see also Brief for Respondents at 8, ACA Int’l

v. FCC, No. 15-1211 (D.C. Cir. Jan 24, 2016) (emphasis added).  If ACA

wanted to exercise jurisdiction to review all of the prior orders, it would

have explicitly said so and not left it to be implied.

More importantly, “[e]ven if the D.C. Circuit had jurisdiction to

revisit the FCC's prior orders, it does not necessarily follow that the

court actually exercised such jurisdiction to invalidate the orders.”

Jiminez v. Credit One Bank, N.A., 2019 U.S. Dist. LEXIS 53096, *17

(S.D. N.Y. 2019). “While some courts have interpreted the D.C. Circuit's

discussion of its jurisdiction . . . as expanding the scope of the court's

ruling, these courts ignore the actual language of the D.C. Circuit's

subsequent analysis of the issue, which does not ultimately implicate
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the validity of the FCC's prior orders.” Id.5 Nothing in ACA Int’l

undermines the prior Orders, much less clearly invalidates them. As

such, they remain binding under the Hobbs Act. See Blow v. Bijora, 855

F.3d 793, 800-03 (7th Cir. 2017) (applying FCC’s prior orders to a

similar text messaging system)

a. PDR Network Does not Overrule Hobbs Act Precedent

This Court has repeatedly held that FCC’s orders implementing

the TCPA are binding except in direct appeals. Id. at 802, citing CE

Design, Ltd. v. Prism Bus. Media, Inc., 606 F.3d 443, 448-50 (7th Cir.

2010) (holding that 2008 FCC ruling had force of law).  AT&T contends

PDR Network, LLC v. Carlton & Harris Chiropractic, Inc., 139 S. Ct.

2051 (2019) has overruled this precedent.  AT&T misreads PDR

Network.

The Supreme Court granted certiorari to decide “whether the

5 This is why Marks is unpersuasive on this issue - it concludes ACA set
aside the prior orders simply because it had jurisdiction to do so.
Further, AT&T’s contention that Dominguez II “reached the same
conclusion” is incorrect. Dominguez II says nothing about the prior
orders and instead refer only to the invalidation of the 2015 Order.
Dominguez II, 894 F.3d at 119 (“In light of the D.C. Circuit's holding,
we interpret the statutory definition of an autodialer as we did prior to
the issuance of the 2015 Declaratory Ruling.”)
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Hobbs Act required the district court in this case to accept the FCC's

legal interpretation of the [TCPA].” Id. at 2055.   However, it did not

answer the question and instead remanded for consideration of

preliminary issues, including whether the FCC order was a “legislative

rule” or an “interpretive rule.” Id. at 2053. It wondered, but did not

decide, whether the Hobbs Act could bind a district court to follow a

mere “interpretive rule.” Id. at 2055.

To make clear it was not adopting any rule of law, the court

carefully stated only that its analysis “may depend” on the resolution of

the preliminary question. Id. at 2055 (emphasis added). It repeatedly

cautioned against reading too much from the opinion. Ibid (“we say

‘may’ because we do not definitively resolve these issues here.”); id. at

2056 (“We again say “may” because we do not definitively decide this

issue here.”) Thus, it “may” be this issue will ultimately have no impact

on the Supreme Court’s analysis, should it ever revisit the issue again.

PDR Network, therefore, decides nothing and sets forth no rule of

law. It asks questions that may or may not be relevant, but gives no

answers. As such, it neither overrules nor undermines this Court’s
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substantial Hobbs Act precedent. See Santos v. United States, 461 F.3d

886, 891 (7th Cir. 2016) (setting forth this Court’s prior precedent rule).

Yet even assuming, arguendo, that this Court should revisit the

Hobbs Act issue, PDR Network does not merit a change.  To begin, the

Ninth Circuit has concluded that the “legislative’ vs. ‘interpretive’ rule

distinction has no bearing on Hobbs Act jurisdiction, which simply asks

whether the FCC order at issue is “final.” 28 U.S.C. § 2342(1); US West

Communs., Inc. v. Hamilton, 224 F.3d 1049, 1055 (9th Cir. 2000) (“Even

assuming that Par. 1231 is an interpretive rule, we find no support for

the proposition that it therefore falls outside the ambit of the Hobbs

Act. The Hobbs Act itself contains no exception for ‘interpretive rules,’

and case law does not create one. What scant case law there is suggests

that ‘final orders’ include both interpretive and legislative orders.’”).

The First Circuit has, similarly, applied the Hobbs Act’s jurisdictional

bar to an interpretive rule. New England Power Co. v. United States

Nuclear Regulatory Comm'n, 683 F.2d 12 (1st Cir. 1982) (reviewing an

interpretive rule of the Nuclear Regulatory Commission under the

Hobbs Act).

Further, even if the distinction controlled, the FCC’s prior orders
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are binding because they are legislative rules.  “Legislative rules,”

which “have the force and effect of law,” are rules “affecting individual

rights and obligations” that are “issued by an agency pursuant to

statutory authority and implement the statute,” and which “conform

with any procedural requirements imposed by Congress.” Chrysler

Corp. v. Brown, 441 U.S. 281, 302-03 (1979), citing Morton v. Ruiz, 415

U.S. 199, 232 (1974) and Batterton v. Francis, 432 U.S. 416, 425 n. 9

(1977).  “Rules issued through the notice-and-comment process are often

referred to as ‘legislative rules’ because they have the ‘force and effect of

law.’” Perez v. Mortg. Bankers Assoc., 135 S. Ct. 1199, 1203, (2015)

(quoting Chrysler Corp., 441 U. S. at 302-303 (1979)); see also Colbert v.

United States, 785 F.3d 1384, 1390, n. 7 (2015) (same).

Put another way, “Rules are legislative when the agency is

exercising delegated power to make law through rules, and rules are

interpretative when the agency is not exercising such delegated power

in issuing them.” Metropolitan School Dist. v. Davila, 969 F.2d 485, 490

(7th Cir. 1992) (quoting Production Tool Corp. v. Employment &

Training Admin., U.S. Dept. of Labor, 688 F.2d 1161, 1166 (7th Cir.

1982)).  Accordingly, the mere fact that an agency rule interprets a
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statutory provision does not make it an “interpretive rule;” the question

is whether that interpretation was a procedurally proper exercise of

congressionally delegated power. CE Design, 606 F.3d at 450 (applying

Hobbs Act to “agency interpretation” in the FCC’s 2003 Order).

Mais is instructive. Mais held the 2008 FCC Order “has the force

of law” because it is an “order[] adopted by the Commission in the

avowed exercise of its rule-making power that affect[s] or determine[s]

rights generally[.]” Mais, 768 F.3d at 1121 (quotation marks omitted).

The FCC issued the order after it “sought public comment in accordance

with its rulemaking procedures.” Ibid., citing 47 C.F.R. § 1.415(a). Mais

found the FCC issued the order pursuant to its general rulemaking

authority to carry out the TCPA, and cited the relevant provisions of the

statute giving it that authority (i.e., 47 U.S.C. §§ 227, 303(r)). Ibid.,

citing In re Rules and Regulations Implementing the TCPA, 23 FCC

Rcd. 559, 567 (2008 Order). Although the section of the 2008 Order at

issue in Mais is distinct from the ATDS section, the same reasoning

applies.

The same reasoning also applies to the 2003 Order and the 2012

Order, where the FCC also sought comment on the ATDS definition
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through a public notice. See In re Rules and Regulations Implementing

the TCPA, 17 FCC Rcd. 17459, 17475, ¶ 25 (2002) (“we ask whether a

predictive dialer that dials telephone numbers using a computer

database of numbers falls under the TCPA's restrictions on the use of

autodialers.”) (emphasis added); Consumer And Governmental Affairs

Bureau Seeks Comment On Petition For Expedited Declaratory Ruling

From Soundbite Communications, Inc., 27 FCC Rcd. 3097, 3098 (2012).

In each of the Orders that followed, the FCC made clear it was

acting pursuant to its rulemaking authority under the TCPA,6  and

cited the relevant statutory provisions. 2003 Order, 18 FCC Rcd. 14014,

at ¶ 222; 2008 Order, 23 FCC Rcd. at 567, ¶ 16; In re Rules and

Regulations Implementing the TCPA, 27 FCC Rcd. 15391, 15399, ¶ 16

(2012 Order).

The ATDS interpretation set forth in each one of these Orders is

therefore a legislative rule with the force and effect of law. Mais, 768

6 Section b, at issue here, provides: “The Commission shall prescribe
regulations to implement the requirements of this subsection.” 47
U.S.C. §227(b)(2). Similarly, Chapter 5 of the Communications Act of
1934, of which the TCPA is a part, requires the FCC to “make such
rules and regulations and prescribe such restrictions and conditions,
not inconsistent with law, as may be necessary to carry out the
provisions of this chapter[.]” 47 U.S.C. §303(r).
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F.3d at 1121; see also Leyse v. Clear Channel Broad., Inc., 545 F. App'x

444, 455 (6th Cir. 2013) (ruling that the FCC’s 2003 order has the force

of law because “Congress expressly delegated authority to the FCC to

make exemption decisions carrying the force of the law. And the FCC

exercised that authority by crafting the exemption decision through

notice-and-comment rulemaking.”)  Of course, the end result is the

same either way because AT&T’s TACRFT system is an ATDS under

the plain language of the TCPA. See Marks, 904 F.3d at 1052-53.

VII. TACRFT Utilizes a Random Number Generator in Any
Case

Gadelhak’s final argument is that TACRFT generates both

contextually random and numerically random telephone numbers, and

therefore qualifies as an ATDS even assuming, arguendo, that ATDS

always require a capacity to use a random or sequential number

generator and that the FCC’s orders are now invalid. Brief at pp. 49-53.

In response, AT&T argues TACRFT cannot be said to generate

random numbers because the numbers it dials “are generated only from

AT&T’s customer databases[.]” Resp. at p. 46.  In other words, AT&T

contends that numbers generated from a set universe (list) can never be

considered “random.” Id.  This argument does not bear scrutiny.  A list
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simply narrows the possible numbers to be called, it does not preclude

random number generation from within that narrowed set.  As

Gadelhak explained in his brief, the use of a pre-set list does not

preclude callers from dialing completely arbitrary telephone numbers,

especially when that list contains millions of telephone numbers. Brief

at 54.

Moving to the facts of this case, AT&T contends TACRFT does not

have the capacity to generate random telephone numbers because, even

though TACRFT manager Kerry Lyon testified that the system’s

number generation “could be randomized” per the software code (Doc.

66-8 at p. 59 (Lyon Dep at 143:2-19), he later submitted an affidavit,

supposedly clarifying that it instead generates the “first eligible”

number. Resp. at p. 50.  Although AT&T is still unable to explain what

“first eligible” actually means, it contends that “first eligible” is, at the

very least, a “rule or method” and thus does not qualify as “random.” Id.

at 51.  Yet the mere implementation of a “rule or method” does not

preclude randomness.  If the rule is to generate for dialing every

number in a database where the third digit is five, then that is surely a

“rule,” but that rule is going to generate random phone numbers in
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every meaningful sense.  Moreover, every program that generates

random numbers does so based on an algorithm, which is simply rules

written into software.  Under AT&T’s theory, no random number

generator used to make calls would be covered because they are all

based on a rule and not “truly random.”

AT&T also fails to rebut Gadelhak’s argument that TACRFT

generates numerically random, as opposed to numerically sequential,

telephone numbers. Indeed, AT&T concedes that “[r]andom number

generation means random sequences of 10 digits, and ‘sequential

number generation’ means (for example) (111) 111-1111, (111) 111-

1112, and so on.” Resp. at 47.  Thus, both the term ‘random’ and the

term ‘sequential’ refer to the numerical values of the numbers

generated. See Blow, 855 F.3d at 800.

According to AT&T, it does not matter whether the sequence of

numbers are numerically random because the numbers were not

“generated randomly.” Resp. at p. 52.  According to AT&T, random

number generation means only “numbers that are produced with[out]

the use of any definite rule or method.” Id.  Yet this interpretation of

“random” is not only flawed for the reasons just explained, it asks the
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court to treat “sequential” as a numerical term, but to treat “random” as

a non-numerical term, even though they are two sides of the same coin.

To be clear, courts have consistently held that the term

“sequential” refers to numbers “that are numerically sequential” as

opposed to some other type of sequence. Marks v. Crunch San Diego,

LLC, 55 F. Supp. 3d 1288, 1292 (S.D. Cal. 2014); Griffith v. Consumer

Portfolio Servs., 838 F. Supp. 2d 723, 735 (N.D. Ill. 2011).  If that is the

case, then “random,” too, is a numerical consideration. See Yates v.

United States, 135 S. Ct. 1074, 1085 (2015) (“we rely on the principle of

noscitur a sociis—a word is known by the company it keeps—to avoid

ascribing to one word a meaning so broad that it is inconsistent with its

accompanying words[.]”); see also United States v. Williams, 553 U.S.

285, 294, 128 S. Ct. 1830, 170 L. Ed. 2d 650 (2008) (“a word is given

more precise content by the neighboring words with which it is

associated”).

This interpretation of “random or sequential number generator,”

is not only consistent with this Court’s precedent, it advances the

legislative purpose by “ensur[ing] that the prohibition on autodialed

calls not be circumvented.” 2003 Order, 18 FCC Rcd. at ¶ 133.
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Conclusion

The Court should rule that AT&T’s system is an ATDS as a

matter of law and reverse the district court’s judgment.
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